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February 22, 2024
VIA E-MAIL
William R. Shane, Town Manager
Town of Cumberland
290 Tuttle Road
Cumberland, ME 04021

Re: Drowne Farm Property

Dear Bill:

We understand that the Town has requested and received a proposal for an affordable
housing development to be located on an approximately 2.5 acre portion of a 105.9 acre parcel
owned by the Town. This parcel is located at the intersection of Drowne Road and Tuttle Road,
and is identified as Map R03, Lot 51-A on the Town’s tax maps (the ‘“Property”).

The Property was originally conveyed to the Town by Elizabeth Drowne through her will
dated July 22, 1891, an abstract of which is recorded in the Cumberland County Registry of
Deeds in Book 589, Page 204. You have requested an opinion regarding the enforceability of
certain restrictions with respect to the Property as enumerated in the will of Elizabeth Drowne;
specifically whether such restrictions prevent the construction of residential dwelling units on the
Property as the development proposal contemplates.

Part Tenth and Eleventh of Elizabeth Drowne’s will provide as follows (a complete copy
is enclosed for reference):

Tenth. Upon the death of my husband the income of said farm, so given and
bequeathed by me to my husband as above mentioned, | give and bequeath to the
Inhabitants of the town of Cumberland Maine, said income to be used and expended for
the cause of education, within its limits, by the officers of said town who have charge of
the schools therein. Said income is to be expended annually by them or a majority of said
officers in said cause, as they shall think is best and prudent.

Eleventh. Upon the death of my husband, and at the end of fifteen years from the
probate of my will, I give and devise and bequeath unto the said Inhabitants of said town
of Cumberland, said farm, house, buildings etc, situated upon said Tuttle Road in said

~ Ouwer 70 Years of Service ~
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town of Cumberland. The income of said farm, house, etc, is to be used and expended in
the cause of education by those who have charge of the schools, within the limits of said
town, in such manner as a majority of said officers shall judge and determine is best and
wise. Said farm shall not be sold, and the income thereof is to be expended for the cause
of education, as above mentioned, and for that cause alone.

Should said inhabitants refuse to accept said gift or fail to use and expend the
income as | have directed, then, and in that case, if such failure should continue for more
than eighteen months at any one time | give and bequeath said farm to the persons named
in the sixth item of this my last will and testament and in the proportions therein
mentioned. Should any of said persons have deceased the share he, she or they would
have received if alive shall descend to the survivors in the same proportions as | have
mentioned in said item.

According to Part Eleventh of Elizabeth Drowne’s will, the Town acquired title to the
Property on March 1, 1907 (fifteen years from the date of the probate of her will) since her
husband, Joseph Drowne, died in 1897. There is no record to indicate that the Town refused to
accept the gift of the Property or failed to use and expend the income from the Property as
directed by the will for the cause of education.

In 1951, the Town constructed a school on the Property, which was used as a primary
school for the Town of Cumberland (the “Drowne Road School””). The Drowne Road School
was conveyed by the Town to MSAD 51 in 1966 when the SAD was formed. In 1984, MSAD 51
discontinued use of the Drowne Road School and conveyed it back to the Town to be used for
municipal offices. The Town then constructed new Town Hall facilities at the current location in
1997 and leased the Drowne Road School back to MSAD 51. The Drowne Road School
continued to be used as a primary school until 2010 and at the end of the lease term in 2013,
MSAD 51 elected to terminate the lease. At that time, the Town entered into a long-term (99
years) lease agreement with Bateman Partners, LLC for the development of thirty-eight (38)
senior housing rental units within the former Drowne Road School building.

The Property currently includes the Town Hall, which was constructed on approximately
2.6 acres; approximately 86.4 acres of natural forest with public trails; two fields used by the
Cumberland North Yarmouth Little League on approximately 3.1 acres; and a senior housing
complex in the former Drowne Road School on approximately 2.7 acres. For a period of time
from approximately 1970 through the early 1990s, approximately 11.1 acres of the Property next
to the Drowne Road School were also used as the Town’s municipal solid waste disposal area.
This landfill was formally closed in 1992 and approximately 2 acres of this portion of the
Property now contain a solar array that was constructed in 2020.

When the former Drowne Road School was redeveloped into the existing senior housing
project, the Town Council requested an opinion of our firm as it related to the use of the Property

t An extract of the will of Joseph Drowne is dated April 29, 1897 and recorded in the
Cumberland County Registry of Deeds in Book 649, Page 155.
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and the restrictions set forth in the will of Elizabeth Drowne. In a letter from Attorney Ken Cole
dated August 23, 2011 (enclosed for reference), he opined that Elizabeth Drowne’s will did not
contain a specific reverter to her heirs and that the Town’s use of the Property for quasi-public
purposes such as senior housing was consistent with the original intent of the restriction as to the
use of income from the farm in light of the change in circumstances over more than 100 years.
Further, Attorney Cole cited Mildram v. Town of Wells, 611 A.2d 84 (Me. 1992), in which the
Law Court held that when a conditional grant of property has no stated duration, the courts will
infer a “reasonable” amount of time, after which the restrictions would lose any legal effect. Id.
at 85. As Attorney Cole explained, in that case, the Town of Wells received a donation of
property in 1906, subject to the perpetual condition that such property be used as a town hall. 1d.
at 84-85. In 1988, Wells constructed a new municipal office building elsewhere, but continued
to use the donated property for other municipal functions, such as hosting Planning Board
meetings and other large gatherings. Under those circumstances, the Law Court determined that
over 80 years was more than a reasonable amount of time for the restrictions to remain in effect,
and therefore, Wells owned the property free and clear of those restrictions. Id.

Here, over 115 years have passed since Elizabeth Drowne’s bequest to the Town. The
specific restriction of the will of Elizabeth Drowne relates only to the use of the income from the
Property (at that time, being used as a farm) to be expended for the cause of education, and does
not restrict the use of the Property itself. Setting aside the possible argument that the will did not
in fact restrict the use of the Property to education, it is my opinion that a “reasonable” amount
of time has passed and the condition imposed by Elizabeth Drowne’s will on the use of the
income from the Property is no longer enforceable under current conditions, which include the
fact that the Property is no longer a working farm and the Town of Cumberland no longer
operates its own school system. See Mildram, 611 A.2d at 85 (changing conditions affecting the
practicality of grant restrictions further support the unenforceability of those restrictions).

In addition to the reasoning set forth above, I also call the Town’s attention to a decision
of the Law Court from 1957 related specifically to the Property, Inhabitants of the Town of
Cumberland v. True. In this case, the Town brought suit against the named heirs of Elizabeth
Drowne, seeking a declaration that the restrictions set forth in her will were invalid and no longer
of any effect. In its decision, the Law Court held that: “title of [the Town] to said Drowne Farm
Property in fee simple with full power of alienation is hereby declared and confirmed.” The Law
Court further concluded that the named heirs of Elizabeth Drowne were “perpetually restrained
and enjoined from asserting or claiming any estate in or right, title, or interest in the [Drowne
Farm] property.” The 1957 decision clearly confirmed the Town’s fee interest in the Property
and precluded the heirs from asserting any such claim going forward.? The Law Court did not
further address the restrictions on the use of the income from the Property. However, this
question is clearly addressed by the holding in Mildram as discussed above.

2| do not have direct knowledge of the facts giving rise to this case; however, | understand that the Town sold a
roughly one acre portion of the Property along Tuttle Road to Gerald N. McCarty by deed dated October 24, 1957,
recorded in the Cumberland County Registry of Deeds in Book 2385, Page 361, which may have precipitated the
need for this action. This portion of the Property has since been further subdivided and is now referred to on the
Town’s tax maps as Map R3, Lot 52 and Lot 52A.
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Based on the holdings in Mildram and True, and the specific language of Elizabeth
Drowne’s will, we continue to be of the opinion that he Town has undisputed title to the Property
as held in the True case and any restrictions attached to the use of the Property in 1892 or 1907
are no longer of legal effect according to the Mildram case. We therefore conclude that the
Town may use a portion of the Property for an affordable housing development as proposed.

Notwithstanding the analysis set forth herein, we recognize and the Town should also be
aware that this opinion does not preclude an individual with standing from challenging the
Town’s use of the Property. Although we cannot forecast the likelihood of litigation under these
circumstances, it is our opinion that should litigation arise, the Town has a strong position that
supports its ability to construct the proposed affordable housing development on the Property.

Please contact me if | can provide additional information. Thank you.

Sincerely,

o AT it
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Alyssa C. Tibbetts, Esq.
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August 23, 2011

Via E-Mail & U.S. First-Class Mail
William R. Shane, Town Manager
Town of Cumberland

290 Tuttle Road

Cumberland, ME 04021

Re:  Drowne Road School
Dear Bill:

I understand that a question has arisen in regard to the original terms of the
conveyance of the Drowne Road School property and whether those terms would prohibit
redevelopment of that School into a senior housing project.

As you and I have discussed, the actual original conveyance to the Town is by
virtue of Elizabeth Drowne’s Will from 1891. That Will had a specific clause in it stating
that if the Town failed to use the property for educational purposes longer than 18 months
at anyone time, the property would go to her heirs. The question imposed by long-time
former Councilor Iarland Storey is based on his recollection of that Will. [ enclose a
copy of the abstract of the Will. The Registry of Probate burned in the early 1900s so
only the abstract is available. You can see from review of the marked area, the condition
is not a specific reverter, but rather a direction that if the Town failed to accept the
property or failed to comply with her direction, the property should go to others named in
the Will.

~ Qver 50 Years of Service ~
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This is not an uncommon circumstance. 1 call your attention to the case of
Mildram v. Town of Wells, 611 A.2d 84 (Me. 1992). In that case, the Town of Wells had
been deeded property in 1905 along Route 1 that was to be used for a Town house and, if
it failed to be used as such, it was supposed to revert to the heirs of that Grantor. The
Town had grown substantially and wanted to relocate its offices. The Maine Supreme
Court held that “the continued use of the Mildram property for municipal purposes
constitutes sufficient observance of the condition in light of these changing
circumstances.” In this instance, the changed circumstance is that Cumberiand alone is
not a school department and the SAD has determined that it no longer has any use for the
School. The Town is redeveloping it in a quasi-public manner by attempting to provide

case and in earlier cases is controlling: “When a fee on condition subsequent is created
by a deed or Will stating no time during which the condition must remain satisfied, a
reasonable time will be implied.” /d. at 85. In the Mildram case, it was 82 years and in
the Town of Cumberland’s case, it is 120 years.

If vou neced anything further from me, please let me know.
Very truly yvours,
Co
Kenngth M. Cole IT1

KMC/ts
FEnclosures
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