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August 23, 2011

Via E-Mail & U.S. First-Class Mail
William R. Shane, Town Manager
Town of Cumberland

290 Tuttle Road

Cumberland, ME 04021

Re:  Drowne Road School
Dear Bill:

I understand that a question has arisen in regard to the original terms of the
conveyance of the Drowne Road School property and whether those terms would prohibit
redevelopment of that School into a senior housing project.

As you and I have discussed, the actual original conveyance to the Town is by
virtue of Elizabeth Drowne’s Will from 1891. That Will had a specific clause in it stating
that if the Town failed to use the property for educational purposes longer than 18 months
at anyone time, the property would go to her heirs. The question imposed by long-time
former Councilor Iarland Storey is based on his recollection of that Will. [ enclose a
copy of the abstract of the Will. The Registry of Probate burned in the early 1900s so
only the abstract is available. You can see from review of the marked area, the condition
is not a specific reverter, but rather a direction that if the Town failed to accept the
property or failed to comply with her direction, the property should go to others named in
the Will.

~ Qver 50 Years of Service ~




Jensen Baird
Gardner Henry
August 23, 2011
Page 2

This is not an uncommon circumstance. 1 call your attention to the case of
Mildram v. Town of Wells, 611 A.2d 84 (Me. 1992). In that case, the Town of Wells had
been deeded property in 1905 along Route 1 that was to be used for a Town house and, if
it failed to be used as such, it was supposed to revert to the heirs of that Grantor. The
Town had grown substantially and wanted to relocate its offices. The Maine Supreme
Court held that “the continued use of the Mildram property for municipal purposes
constitutes sufficient observance of the condition in light of these changing
circumstances.” In this instance, the changed circumstance is that Cumberiand alone is
not a school department and the SAD has determined that it no longer has any use for the
School. The Town is redeveloping it in a quasi-public manner by attempting to provide

case and in earlier cases is controlling: “When a fee on condition subsequent is created
by a deed or Will stating no time during which the condition must remain satisfied, a
reasonable time will be implied.” /d. at 85. In the Mildram case, it was 82 years and in
the Town of Cumberland’s case, it is 120 years.

If vou neced anything further from me, please let me know.
Very truly yvours,
Co
Kenngth M. Cole IT1

KMC/ts
FEnclosures




84 Me.

outside the business, see Northeast Bank
& Trust Co. v. Soley, 481 A2d 1123 (Me.
1984), they are admissible only if they con-
tain the “indicia of reliability that form the
basis of the business record exeeption.”
jd. at 1127. Here, Web gought to infro-
duce through the testimony of its own
agent records of buginess correspondence
prepared by others, without providing any
foundation to suggest that the records
were prepared by a person with knowledge
of the cause of the delays or were created
in the ordinary course of business. The
fact that a document is veceived in the
ordinary course of business does not alone
satisfy the foundational requirements of
- rule 803(6).

The entry is:
Judgment affirmed.

All concurring.
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John MILDRAM, et al
V.

TOWN OF WELLS.
Qupreme Judicial Court of Maine.

Argued March 17, 1992.
Decided July 24, 1992.

Heirs brought suit claiming ownership
in property deeded to town OB condition
subsequent. The Superior Court, York
County, Lipez, 4., entered judgment for the
town, and the heirs appealed. The Su-
preme Judicial Court, Wathen, C.J., held
that where town satisfied a condition sub-
sequent for B2 years, the town owned the
property in fee simple abseclute.

Affirmed.
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1. Deeds 162

Wills &662

_ Where a deed or will creates a fee on
condition subsequent but states no time
during which the condition must remain
satisfied, a reasonable time will be implied,

2. Towns @=35(1)

Where a town satisfied a condition sub-
sequent by using deeded property as a
s¢own house” for 82 years and the proper-
ty continued to be used for municipal pur-
poses, though center of government was
moved elsewhere due to traffic and space
problems, & reasonable time had passed for
satisfying the condition and the town
owned the property in fee simple absolute,

7. Armand Gendron (orally), Sanford, Ed-
mund R. Pitts {orally}, Ditts & Pitts, Bos-
ton, Mass., for plaintiffs.

Durward W. Parkinson {orally}, Demn-
stein, Shur, Sawyer & Nelson, Kennebunk,
for defendant.

Before WATHEN, C.J., and ROBERTS,
GLASSMAN, CLIFFORD and COLLINS;
J3. _.

WATHEN, Chief Justice.

Plaintiffs, heirs of Georgia Mildram, ap-
peal from a Superior Court judgment {(York
County, Lipez, J) deciaring defendat
Town of Wells owner in fee simple absolute
of property located on Route 1 in Wells.
Plaintiffs maintain that the Superior Court
should have found the property had rever
ed to them due to defendant’s preach of 2
condition in the 1905 deed from Georgia
Mildram to the Town. We agree with the
Superior Court that the condition in the
deed has been fulfilled, and affirm the
judgment.

The following facts and findings are rele-
vant to this appeal. By deed dated August
10, 1905, Georgia Mildram conveyed a 1ot
of land on Route 1 to the Town of Wells.
The deed contained the following condition
subsequent:

Said lot of land is given and granted for ¢

o Town House lot and is to revert to me,

or my heirs, if it should not be improved ©




or maintained for such purpose. Provid-
ed also— Town House erected and main-
tained thereon shall be not less than two
stories, of such style, architecture and
finish as shall be proper, suitable, becom-
ing and appropriate to said location and
locality and said Town.

In 1906, the Town built a town hall on the
property, which was rebuilt in 1912 and
again in 1969 after being destroyed. Dur
ing the years 19061988, the Mildram heirs
participated in the decisions to renovate
and upgrade the building at various times,
In 1988, faced with inereased traffic and
shortage of space, the Town built a new
municipa building on Route 109. The new
building houses the Town Manager, Town
Clerk, Tax Assessor and Codes Enforce-
ment Officer. The original building is still
used for certain municipal purposes, such
as Board of Personnel meetings, Budget
Board meetings, and the pelice and fire
departments. It is not the center of munic-
ipal government, however, and plaintiffs
brought suit in Superior Court claiming
ownership in the property by virtue of 2
breack of the condition.

11 In  edependent Congregational
Society v. Davenport, 381 A.2d 1137 (Me.
1978}, we adopted the rule that when a foe
on condition subsequent is created by a
deed or will stating no time during which
the condition must remain satisfied, a rea-
sonable time will be implied.! The condi-
tion in Davenport vequired that s church
be erected in one year, and if the premises
shoald “cease to be used occupied and im-
proved by said Society as a place of the
publie religious meetings of said Society
[the] deed [was] to be void, and the said
Premises [were] to revert to” the grantor
or his heirs. Jd. at 1138. In eonstruing
the above language, we stated that it did
10t reflect the grantor's purpose ‘“to re-
luire the church in perpetuity to observe
he second condition regardless of all
‘hanges that might ever occur in the city of
Sangor or in the church congregation it-
elf” and that as a matter of law, 150

© O 33 MRS.A. § 103, providing that condi-
Lions in deeds to private parties shall be deemed
fulfilied after 20 years froms date of creation.

MILDRAM v. TOWN OF WELLS
Cite as 611 A2d 84 (Me. 1992)

Me. 85

years was a reasonable time of compliance.
Id. at 1140.

2] The Mildram deed also contains no
reference to duration, other than the word
“heirs.” Thus the Superior Court properly
considered zll the circumstances, including
the purpose the condition was intended to
achieve, to determine whether a reasonable
time had passed satisfying the condition in
the deed. See id  As in Davenport, noth-
ing in the language of the condition sug-
gests that Georgia Mildram’s purpose was
to require the perpetual maintenance of the
property as a “Town House” regardless of
all the changes that might oceur in the
town of Wells, The record supports the
Superior Court’s factual finding that con-
struction of a new town hall on the Mil-
dram property would have been impractiea)
due 10 the increased population and result-
ing traffic. Additionally, the continued use
of the Mildram property for munieipal puy-
poses constitutes sufficient observance of
the condition in light of these changing
circumstances. It was not error for the
Superior Court to conclude that eighty-two
years is a reasonable length of time on the
faets of this case. The condition hag been
fulfilled, and the Town owns the property
in fee simple absolute.

The entry is:

Judgment affirmed,

All coneurring.

This section does not apply to grants to the-siate
or its polifical subdivisions.
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