MINUTES
CUMBERLAND TOWN COUNCIL MEETING

Town Council Chambers, 290 Tuttle Road

Monday, October 9, 2006
7:00 p.m. – CALL TO ORDER
Present:  Chairman Moriarty, Councilors Copp, Damon and Porter.

Excused: Councilors Storey-King and Turner.
I. APPROVAL OF MINUTES
September 25, 2006
Motion by Councilor Porter, seconded by Councilor Copp, to accept the minutes as presented.
VOTE:
UNANIMOUS 5-0 PASSAGE
II. MANAGER’S REPORT 
The Manager offered the following comments:  
· The Cumberland Fair was a great success; however, there were some issues related to state vendors licenses. He thanked Councilor Porter, Senator Turner and the Governor’s Office for their assistance in rectifying the situation.  Senator Turner has agreed to facilitate a meeting with the Town Clerk and state officials to try to “minimize confusion” for future events. 
· A town-wide, in-house, desktop assessment is being performed through our Assessor’s Office. Assessor’s Data Verification Forms are being returned at a steady level.  He asked that property owners inform the Assessor of any corrections needed to our data. Our “intent is to assesses homes equitably.”  What’s next?  Our data will be updated based on the mailers. December and January – update sales and building tables; February/March – in house test run of data; April – review new assessments and test to current sales data; May – send out new assessments; June/July – hold informal hearings; July/August – set commitment. 
· TABOR update – meeting held at Yarmouth two weeks ago. SAD 51 Board voted 7-0-1 in opposition. He urged everyone to watch the rebroadcast of the school board meeting.  Dr. Dan Panici, North Yarmouth SAD member, presented information related to the Colorado impacts.  In order to exceed the formulaic limit, five members of the council would need to vote in favor of the increase, followed by a town-wide referendum. Under LD1, the council can vote to exceed the LD 1 limits.  TABOR requires a majority vote, plus one, for passage.  The town will be required to mail a 500 word summary explanation of the pros and cons, and the five year fiscal impact.  The following projects – Twin Brook, Rines Forest, Tuttle Road sidewalk, Blanchard Road paving, Sunset Point and Stone Wharf repairs, PROP funding, economic development on Route One and Route 100 – would have required a town-wide referendum vote as a result of TABOR.  Councilor Damon added that our Charter provided the opportunity for citizen initiative veto referendum and not one produced an initiative. The Manager concurred that our Charter currently provides for an override provision – TABOR takes “away home rules.”  Rines Forest Guided Walks – The Conservation Commission and CMIT will hold guided walks through the Forest on Sunday, October 22, from 1-3 pm.  

· A meeting with North Yarmouth selectmen will be held at Val Halla, 7:00 p.m., October 16, 2006 to discuss additional areas of possible cooperation between the two communities and any outstanding concerns of selectmen and councilors.  
· Councilor Porter questioned whether there would be a discussion by the Council on October 23rd re: TABOR. He’s looking for a presentation from both sides.  
III. PUBLIC DISCUSSION
Mr. Eric Johnson, Cumberland Center, questioned whether other information on TABOR is available.  The Manager referred him to the Maine Municipal Association website.  The town’s web site also has a point-counter-point presentation. 
Ms. April Ross thanked Councilor Porter for requesting a two-sided debate regarding TABOR. “I think we should be careful…when we promote the video viewings.  I feel they’re very one sided.”  She believes MMA is one-sided and our SAD members are heavily involved in the anti-TABOR initiative.  She noted the current Governor of Colorado is “still in favor of TABOR.” 

IV. LEGISLATION AND POLICY
06 – 169.
To hold a public hearing to consider and act on proposed Twin Brook Recreation Area improvements
estimated at 1.1 million dollars to construct a shelter with restroom facilities, maintenance building, road realignment and field improvements.

William Landis, Cumberland Recreation Director, spoke to the improvements plan and the history behind the project.   When developing Twin Brook, the town installed two practice fields.  The front game field did not exist until the Army National Guard constructed it.  Because there was concern for the safety of the youth whenever thunder storms occurred, the Army National Guard erected a tent “and it stayed up until the first snow brought it down.”  A study committee was formed and reviewed several areas of concern, including:  shelter, use of porta-potties, a central drop-off area, drainage issues, and outdoor storage of maintenance equipment.  The committee feels a 40x60’ shelter with one covered but open end is needed.  The closed portion would house a bathroom facility.  “We are definitely saying we want the openness, but also a place for the flush toilets” and possibly a small concession area. The maintenance building will consist of a 40x60’ metal building “hidden in the trees so that it would not be visible from Tuttle Road.”  The Town Manager explained the project cost at $1+ million dollars -  Bathroom/Shelter, $288,00; Road and Parking lot, $190,000; Maintenance building, $180,000; playing field, $150,000; Engineering and permits, $80,800; and contingency, $121,200.  This number is a “not to exceed number” and the committee hopes to reduce some of these costs.  Other DEP costs such as erosion and water source will be “rolled into this project. We’ll have a better handle…come this spring.”  The Manager specifically requested council approval for engineering and design this evening.  Project financing would come through a fifteen year bond paid by the Route One North TIF District, which was established with a 25% dedicated revenue source for Twin Brooks. No general fund monies will be used for the project. 
During public input, Mr. Bartley Parker, West Cumberland, requested council support of the project. Mr. Phil Gleason, 24 Hillside Avenue, stated he is “thrilled to see this proposal.”  He was a member of the council when the property was purchased; the TIF structure was an afterthought, and never in his “wildest dreams” did he feel this level of funding would be available for these improvements.  “I think this is terrific.”  Mr. Eric Johnson, a parent and coach, feels “very strongly about the need for a storm shelter.”  He questioned the capacity of the storm shelter, and Bill Landis responded it will house between 200 and 250 people.  Todd Grove, Cumberland Center, stated his family witnessed the need for this shelter two weeks ago when a “wall of water came through there.  No one knew where to send the kids” and “that really brought it home” for he and his family.  Mr. Joe Reynolds, Tuttle Road, described Twin Brooks as a wonderful asset, but “it would be a shame to spend a million dollars on something that … would detract from it.”  Ms. April Ross, spoke in favor of the project. “The safety issue is huge. It’s very important and vital for our community to move forward if we’re going to continue to use the fields at the capacity we are.”  Ms. Sandy Holt stated she was also in attendance during the recent storm, and “We ran for our lives.”  She asked if there was any consideration to a differing location for the shelter.  Bill Landis responded that the committee tried “to put the shelter behind this clump of trees” to reduce its visibility from Tuttle Road.
Councilor Damon supported an engineering study “so we have some specifics.” However, she expressed concern over the confusion that occurred last year “on the other side. Now I’m glad to see we’re going to get all that specific information…so everyone will have all the information.”  She questioned whether thought was given to changing the agreement with the SAD for payment of the fields as a result of these upgrades.  She explained her primary concern as safety for the students; “they’re down there with no place to go.”  She questioned whether the Route One TIF can be expanded to add other uses beyond recreation and the Manager responded that the boundaries can only be changed by council approval and approval by the DECD.  Most of the economic development monies are heading toward Route 100. Councilor Stiles believes the Twin Brook Committee has “seen a need” and he only hopes the shelter is large enough to accommodate everyone.  Councilor Copp reiterated that these improvements will not be funded through tax dollars.  Mr. In response to Mr. Joe Reynolds, Tuttle Road, who requested input during the design phase, Chairman Moriarty stated the results of the study will come back to the council, followed by Planning Board review.  There will be public discussion at both the council and the planning board review. 
Mr. Robert Vail questioned whether the TIF monies can be used only at Twin Brooks.  An expenditure of $1 million dollars for recreation should be considered in light of spending for other items, such as senior housing.  “I’m not sure this is the place to spend it.”  The chair replied that the only recreation area in the town that can be benefited by this TIF district is Twin Brook.  Secondly, we can’t use this TIF money for senior housing; we cannot redirect these funds to senior housing.  We could and would need to draft a TIF for senior housing.  These Recreation TIF Districts are no longer permitted.  Councilor Stiles clarified that other TIF monies are being used in the manner Mr. Vail described.  Chairman Moriarty suggested endorsing a recommendation approving the expenditure; final approval pending receipt and approval of the engineering report.  “We’re moving forward,” noted Councilor Porter.  “We’re not punting to a future day.”  We have no design authority; that rests with the Planning Board.  The council will review the design before it is sent to the Planning Board.   

Councilor Porter moved, seconded by Councilor Damon, to approve the proposed Twin Brook Recreation Area improvements not to exceed $1.1 million dollars to construct a shelter with restroom facilities, maintenance building, road realignment, field improvements, and engineering costs pending final review.

VOTE:
UNANIMOUS 5-0 PASSAGE




06 – 170.
To hold a public hearing to consider and act on a waiver of the Recreational Facilities and Open Space Impact Fee for Goose Pond Development, LLC for the Foxes Gore Subdivision located off of Goose Pond Road.

The Town Manager introduced developer Mark Girard who presented his request for a waiver of the Recreational Facilities and Open Space Impact Fees, as permissible by council approval. He has received final approval from the Planning Board and is requesting the waiver under the provision that they are producing a product consistent with what the impact fee would have been used for. He proposed a 200x400 athletic field with parking. The current use of this land is fairly exclusively by all terrain vehicles. The soil has a very sandy base and presents an opportunity to build a good 
all-weather field.  A tree line buffers this property from the Goose Pond Road.  There will be walkway access from the proposed subdivision road.  The subdivision contains seventeen lots, and the waiver of the fee creates “a source of funding” to establish this field.  If the waiver is not granted, he will still plan to regrade and revegetate the land and leave it “as a nine acre open parcel.”   
Chairman Moriarty questioned whether the field will be given to the town.  Mr. Girard stated the 9.32 acres will be donated in fee to the town “whether it’s a ball field or whether it’s open space.”   If the town prefers a field he will construct it as such.  If a field is not approved, he will return to the Planning Board to show the regrading of the area and revegetation.  

Councilor Porter asked whether these improvements were shown to the Planning Board. The plan as shown this evening has been approved at the Planning Board level.  The traffic study met all the necessary requirements.  Councilor Damon asked who will hold responsibility for maintaining the field and drainage easement.  The drainage easement will be maintained by the homeowner’s association.  The field will be maintained by the town as its property.  Councilor Damon wondered how the dirt bikes and atv’s will be kept off the field.  “By nature of the improvements” there will be a change in grade…and the transformation will be pretty complete” responded Mr. Girard. 
Chairman Moriarty believed the first issue is whether the town wants another field, and if so, at that location.  He questioned the town administration’s thoughts regarding the need, desire or location of a field of this size.  Recreation Director Bill Landis stated the current field at West Cumberland receives “a lot more use” because it is a well draining field.  “The only negative aspect of West Cumberland” is the “mindset that it’s over in another county somewhere.” He suggested it could be utilized as a practice field as usage of other town fields continues to grow.

Councilor Damon suggested more input is needed from the residents of West Cumberland. Mr. Girard responded that the seventeen new homes and another eighteen lot subdivision represent an “emerging neighborhood.”  Bill Landis agreed with Councilor Damon and suggested that the Lands & Conservation Committee review this proposed gift of land.  Councilor Copp does not feel additional open space is needed.  “I don’t foresee scattering fields all over town. All I can see is taxpayer dollars spent to maintain this.”  
Councilor Porter added that a waiver of $60,000 is being requested. If granted, these funds will be not available for land acquisition resources. Additional fields throughout town further stretch staff resources. “The 60,000 in impact fees are more important in my opinion going forward.”  

Mr. Eric Johnson, Cumberland Center, echoed the need for input from local sports clubs.  Mr. Girard indicated he distributed an email to the sports clubs and received little to no response.  He described the value of this improvement as “the elimination of the waste and misuse” of the land as it currently exists.  The regrading and revegetation will improve the visual aspect “but it won’t be done for any particular purpose.”  Chairman Moriarty noted the impact fees are raised for two purposes; to purchase land and to enhance land for recreational purposes.  “The bottom line question here is …do we want the land; do we want another field at this location?”  He also believes this request be forwarded to the Land & Conservation Commission first as well as the representatives of the major youth sports clubs in town.  “We have to be as far sighted with this piece as we have been with Twin Brook” and other facilities.
Councilor Porter added that if his motion passes there is nothing to stop the applicant from coming back with that appropriate public input of those in support of this request. “Are we better off with the $60,000 impact fee…or are we better off with this field.”  Mr. Girard informed the council he is not an advocate for or against the town’s acceptance, but adding “Should it change down the road…there’s no reason why we can’t bring it back.”  

The Manager noted the difference between the waiver of the impact fees and the acceptance of the gift.  No deed has been presented.  A request to gift that land could be sent to the Conservation Commission.  Consideration by the Conservation Commission “will back him up into next year.  We need to be honest with him about our thoughts regarding the gift of land.  Can we afford to support that amenity down the road?”  At the time the road is built and complete, the council will need to review and consider the road acceptance as well.  Councilor Moriarty added that a new field probably could not be acquired for $60,000.  Mr. Girard responded that the vote on his waiver request will determine “what I’m going to build and how I’m going to pay for it.”
Councilor Porter moved, seconded by Councilor Stiles, to deny the waiver request.
VOTE:
FAILED 3-2 (Councilor Damon and Moriarty opposed)

The vote was taken at 9:12 p.m. upon which the Manager asked Mr. Girard if he is comfortable moving forward with the project. Mr. Girard responded that the improvements to the field area are not critical and it is reasonable to “carve that out” and move forward on the actual construction.  The plan will move forward with the regrading.  Chairman Moriarty stated he would be prepared to approve the waiver if the town through its various participants determines it is needed, adding “We’re gonna still work with you.”  A five minute break was taken at 9:16 p.m.

06 – 171.
To hold a public hearing to consider adopting a Cumberland Noise Ordinance.

The Manager explained the council was presented with a noise complaint at its last meeting.  A noise sub-committee was formed to review this issue, and noise ordinances from other communities were acquired and reviewed.  The ordinances often contained a list of lengthy exceptions, and Cumberland would need to include many as well.  The state’s Disorderly Conduct statute, Title 17A, states that a person is guilty if in a private place the noise level continues to be “unreasonable” after having been ordered by a law enforcement officer to cease.  Chairman Moriarty indicated that after review the town was “not all that enthused about adopting a comprehensive town wide noise ordinance” until it has been first determined that the police department has utilized the disorderly conduct statute.

At this time, Councilor Stiles moved to table this item indefinitely.  No second was made.  
Councilor Porter referred to a log of complaints provided to the council by the police department regarding these noise complaints.  “It’s absolutely atrocious what is going on here” pronounced Councilor Porter.  In certain cases it appears the officer did not feel the noise was too loud, however, in a number of instances it did.  More than fourteen visits were made as a result of noise complaints. “I’m not so sure I’m sanguine about going with the noise ordinance. But, it’s not fair to the abutter here.” The number of repeat visits by the police “tells me that maybe we need to tighten up disorderly conduct.”  Councilor Porter recommended either a change to our ordinance or the purchase of a noise meter.  The Manager explained that the officer’s first visit can produce a warning and the second visit could produce a citation based on the warning.  Councilor Damon noted in particular the complaint related to fireworks, explaining that state law addresses the discharge of fireworks. “It seems as if there are some tools in the tool belt.”  Councilor Porter responded “we’ve got to add something” to our ordinances because “it appears that the police department does not feel they have enough in their arsenal to enforce it.”  Chairman Moriarty believes the disorderly conduct statute provides the means to go forward with action.  “That carries in my view more clout than a violation of a local ordinance.” Councilor Stiles felt this issue should be a priority and the town should use the tools it has.    
Mr. Eric Johnson stated he attended the meeting this evening due directly to this issue.  “I have to say I’m extremely upset.  Something is broken.  It’s very clear that the property owner is flouting any social norms that we take for granted.”  
06 – 172.
To hold a public hearing to consider and act on the Cumberland NIMS Implementation Plan and the Cumberland Emergency Management Ordinance.

Rescue Chief explained the Emergency Management Ordinance governs the roles of each participant.  The resolution was developed in order to respond more efficiently among agencies; i.e. interoperability, training, etcetera.  “There’s a lot to this” introducing Mr. David Feeney, Cumberland County Emergency Management Planner, who explained NIMS is the result of a 2003 presidential directive for standardized incident response. NIMS standardizes the training effort and requires a process to develop resources and categorize and type those resources so that all agencies, regardless of their location within the country, are communicating effectively.  Each community is required to adopt NIMS by proclamation.  
Chief Bolduc added that the town is not eligible to receive federal grants without compliance with this plan.  All required town staff have taken the courses. We’ve moved forward with exercises to ascertain our vulnerability and will continue with further exercises.  The town has “made great strides in adopting this and bettering ourselves” in the community.

Councilor Porter added the resolution gives us a template.  “These guys are still gonna make the decisions.”  Councilor Stiles described it as “a roadmap.”  The Manager expounded, “It means we’re following the protocol and we’re not wasting taxpayer’s money on things that could have been avoided had we followed this plan.  We agree that this is a good plan.”  
Motion by Councilor Porter, seconded by Councilor Stiles, to implement the NIMS Implementation Plan.
VOTE:

UNANIMOUS 5-0 PASSAGE
The Emergency Management Ordinance clarifies the role of staff in the plan.  The Manager and Chief noted that there are several areas that require further legal review before adoption can occur. They include “Compensation for Injuries”
in addition to the following sections: first paragraph, Emergency Management Agency. Is this a new department or a department change?  It states on the third page that the Town Manager may promulgate regulations.  The Town Manager does not usually promulgate any regulations.  Workers Compensation – seems to convert all town employees into state employees across the board and not just in emergency situations.  

Councilor Porter moved, and Councilor Stiles seconded, to table the Emergency Management Ordinance.
VOTE:

UNANIMOUS 5-0 PASSAGE

06 – 173.
To hold a public hearing to consider and act on an Agreement with the Town of Falmouth for shared Animal Control Officer and Harbormaster services.

The Town Manager explained an agreement has been reached with the Town of Falmouth for shared Animal Control Officer services; 12 hours a week on average.  Additionally, the town of Falmouth will provide Cumberland with Harbormaster services beginning July 1, 2007.  The Falmouth Town Council has approved the agreement.  Approval is recommended pending final attorney review.  A $6,000 to $7,000 savings is expected for both communities. 
Councilor Stiles asks about the details of the Harbor Master position.  We are still working out the details, “but we will only have Basket and Sturdivant Islands in 2007.  The chief is recommending an on-call service.”  Chairman Moriarty suggested a sentence to that effect be added to the agreement.  

Councilor Porter moved, seconded by Councilor Copp, to enter into an Agreement with the Town of Falmouth for shared Animal Control Officer and Harbormaster services.
VOTE:

UNANIMOUS 5-0 PASSAGE
V. NEW BUSINESS
Councilor Copp –  an Open House will be held this Saturday from 11:00 to 1:00 at GHS.
Councilor Damon – received a request for cross-walk painting across Greely Road Extension at the intersection of Main Street. Questioned if we test the walk buttons at the Tuttle Road/Main Street light?  It didn’t work correctly today when attempting to cross Tuttle 

Chairman Moriarty – he and Manager are attending Chebeague Island Transition Committee meeting this Wednesday evening. Fire Protection Week - Open House at the fire station this Saturday from 10:00 to 1:00. 
Councilor Stiles – attended the Employee Appreciation Event at Val Halla last week; revenues up considerably at Val Halla; received positive comments regarding our senior housing and Don Bolduc’s maintenance assistance; improvements being made at Val Halla.
Town Manager – Absentee voting will be held at Town Hall Clerks’ Office, Saturdays beginning October 21, 28 and November 4 from 9:00 am to Noon. 
VI. EXECUTIVE SESSION – pursuant to 1 M.R.S.A., Section § 405 (6) (c) re: real estate tax abatement requests.
Motion by Councilor Stiles; seconded by Councilor Porter, to move into Executive Session.
Time:

10:25 p.m.

VOTE:

UNANIMOUS 5-0 PASSAGE

Motion by Councilor Porter; seconded by Councilor Damon, to return from Executive Session.
Time:

10:38 p.m.
VOTE:

UNANIMOUS 5-0 PASSAGE

Motion by Councilor Porter, seconded by Councilor Damon, to approve the abatement request for Map U03, Lot 7, for the $4,553.18 real estate taxes. 

Time:

10:39 p.m.

VOTE:

UNANIMOUS 5-0 PASSAGE

VII. ADJOURNMENT
Motion by Councilor Copp; seconded by Councilor Stiles, to adjourn.
TIME:

10:39 p.m.

VOTE:

UNANIMOUS 5-0 PASSAGE

Respectfully submitted,

Nadeen Daniels, CMC
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