Town of Cumberland

Board of Adjustment and Appeals

Minutes of Meeting

February 9, 2006

Present:   
R. Scott Wyman, Ron Copp, Pete Wilson, Andrew Black, Mike Martin 

Absent:

Adrian Kendall, Matt Manahan, Sam Wilkinson (alternate) 
Staff:       

William Longley, Code Enforcement Officer, Pam Bosarge, Clerk

The meeting was called to order at 7:05 p.m.

Mr. Wyman welcomed the applicants and gave an overview of the rules of procedure for the meeting.  Stating there would be opportunity for public testimony.  

Hearings and Presentations:

1.
Special Exception – Kim and James Storey request a special exception for a boarding kennel at 42 Middle Road, Tax Assessor Map R01, Lot 51C, in the Rural Residential 2 (RR2) district.  The boarding kennel will provide doggie daycare for 20 dogs and overnight boarding for 20 dogs, with a maximum of 40 dogs at Charlie’s Friends boarding kennel during the day.
Mr. Longley presented background information as follows:  Charlie’s Friends boarding kennel was approved in November 2000.  The Storey’s are requesting a special exception to operate a boarding kennel with up to 20 dogs for day care and an additional 20 dogs for overnight boarding.  This would mean that on occasion, there would be a maximum of 40 dogs at Charlie’s Friends during the day.  

Mr. Wyman stated that a special exception is neither special nor an exception it is tantamount to a permitted use.

Ms. Kimberly Boggiatto, Esq. representing the Storey’s stated Charlie’s Friends has been in existence since 2000.
Ms. Kim Storey explained their request to have 20 daycare dogs and 20 overnight dogs, on occasion there would be 40 dogs, and the average would be 30 - 35 dogs.  In March 2000 they asked for a doggie daycare with 6 - 8 dogs.  There were no other facilities to understand the need and growth of the business.  Ms. Storey apologized for not coming to the Board sooner; she didn’t realize how the business would grow.
Ms. Boggiatto stated from reviewing the letters of the abutters it is obvious there are some tensions.  Ms. Boggiatto stated it was worthwhile to review some of the points. 
· The Henderson’s stated repeated complaints regarding Charlie’s Friends, when the complaint was about the Storey’s own dog.  


The building permit not issued is not relevant and is a false statement.

· The Raymond’s dead chicken - Jill Storey took responsibility for her dog (not a dog from the boarding kennel).  - This is not relevant.

Ms. Boggiatto reviewed the special exception criteria as follows:
§ 603.2.3.

1.
The proposed use, a Boarding kennel, will not create hazards to vehicular or pedestrian traffic on the roads and sidewalks serving the proposed use.


The number of vehicles using Middle Road to drop off and pick up dogs at Charlie’s Friends has not caused any hazards to vehicular or pedestrian traffic along Middle Road.  Middle Road experiences an additional 20 to 30 cars per day due to the operation of Charlie’s Friends which is a small number for this size road.  Also, the Storey’s drive-way provides for ling sight lines allowing for safe entry and exit.

2.
The proposed use will not cause water pollution, contaminate any water supply or cause erosion or sedimentation and will not reduce the capacity of the land to hold water.

All dog waste produced by dogs attending Charlie’s Friends is picked up multiple times per day and placed in a separate septic system that is designed to handle the waste.  Because of these practices and the waste management system dedicated for the kennel’s use, no water pollution has or will occur from the operation of Charlie’s Friends.

3.
The proposed use will not create unhealthful conditions due to smoke, dust or other airborne contaminants.


There is nothing about Charlie’s Friends that creates unhealthful conditions such as these.

4.
The proposed use will be compatible with the residential uses adjacent to Charlie’s Friends in terms of physical size, intensity of use, visual impact, and proximity to other structures.  No new structures are proposed.


The size and intensity of use of Charlie’s Friends will be compatible with the neighboring residential uses given the kennel building, play area structures, and the operational procedures that have been implemented.  The kennel building measures 30’ x 50’ which contains 4 play areas for the dogs.  This building is completely enclosed so that barking and other noise is not audible along the Storey’s property lines.  There are also 3 outside play areas which are enclosed by fencing.  All fencing is at least 8 feet high ensuring that the dogs cannot escape.  The dogs in the outside play areas are not easily visible from the neighboring property.  A limited number of dogs are allowed to be in outside play areas at any given time, usually only 4 or 5 dogs per play area.  Also, whenever dogs are allowed in outside play areas, a staff member accompanies the dogs and any barking dogs are placed back inside the kennel.  The limited number of dogs outside along with constant supervision, strictly limits, if not eliminates the amount of noise from any barking at Charlie’s Friends. 

One of the features at Charlie’s Friends is that the dogs are taken out for walks each day.  The dogs are walked in small groups of 5 to 8 dogs.  The Storey’s have been granted permission to walk the dogs on a wooded parcel owned by Ms. Susan Murphy.  Access to this wooded parcel for the past few years has been along a path that the Storey’s believed to be owned by Jill and Tim Storey and over which Jill Storey had granted permission to walk the dogs.  On January 2, 2006, the Gardner’s asserted for the first time that the path is actually on their land.  Because of the Gardner’s’ recent claim, there is currently uncertainty over the location of the Gardner’s’ and Jill and Tim Storey’s property line and the dogs are no longer being walked over this path.  A new path is being used with owners’ permission to access the wooded parcel along with a fence to ensure that the dogs are not able to go onto the Gardner’s’ property.  

Also, since the Gardner’s spoke with Kim Storey on January 10, 2006 about the noise generated by staff calling to the dogs while on walks near the Gardner’s’ property;  Kim has instituted a new policy that all dogs be kept on a leash until they are well into the wooded parcel.  Although there was a breach of this policy on February 2, 2006, there have been no subsequent breaches of the policy and Kim has since instructed the staff that a breach of this policy is grounds for immediate termination.


The change in route to the wooded parcel and the implementation of new policies shows that the Storey’s have been responsive to concerns expressed by neighbors and will continue to address any problems that arise from the operation of Charlie’s Friends.  With the new path and fence and leash policy, any inconvenience that neighbors have experienced has been eliminated including the possibility of dogs running on neighbors’ property without permission and staff calling out to dogs while on walks.  We would also point out that there is no legal requirement that dogs on private property be leashed or confined at all times.
5.
The proposed use will not create nuisances to neighboring properties because of odors, fumes, glare, hours of operation, noise, vibration, or fire hazard or restrict access of light and air to neighboring properties.

The operation of Charlie’s Friends will not create a nuisance due to noise or the hours of operation.  Although some neighbors have indicated in their letters to this Board that noise has been a problem, there has been only one complaint actually registered with the town authorities.  This complaint occurred on April 14, 2002, further, there have only been two other complaints registered regarding loose dogs from Charlie’s Friends, one in 2004 and one in 2005.  Recently, the Gardner’s complained to Kim Storey about the noise from calling to dogs and, as discussed, Kim took immediate action with the new leash policy to rectify this situation.  The kennel is completely enclosed and only a limited number of dogs are outside at any given time, thereby limiting the amount of noise that might occur from barking.  A staff person supervises the dogs that are outside and any dog that persists in barking is promptly brought back inside the kennel.  The new leash policy has eliminated the need to call out to the dogs while on their walk near neighboring properties.


The hours of operation at Charlie’s has not created a nuisance for neighboring property owners.  The hours are between 7 a.m. and 6 p.m. as originally approved by the Board, and between 8 a.m. and 5 p.m. on the weekends.  They are not aware of any complaints of noise from barking dogs during evening hours.

6.
The location of Charlie’s Friends has no particular physical characteristics due to its size, shape, topography, or soils which will create or aggravate adverse environmental impacts on surrounding properties.


One neighbor has expressed concern over possible water contamination from dog waste.  There is no risk; there is a dedicated waste system.

7.
The proposed use has no unusual characteristics that will depreciate the economic value of surrounding properties.


Mr. Jeffrey Daigle, a Maine Real Estate Broker, has written a letter which was presented to the Board stating that he does not believe noise from Charlie’s is affecting the marketability of neighboring property.  

Mr. Wyman asked the average number of dogs daily?


Mr. Boggiatto stated 35 - 45 dogs.

Ms. Storey stated it was a gradual increase to that number.

Mr. Wyman asked how many employees.

Ms. Storey stated four employees.

Mr. Wyman asked if the septic system for dog waste was installed, and what was the capacity of the system.

Ms. Storey stated the system was installed, but didn’t have a number for the capacity of dogs.

Mr. Martin stated the prior approval was for a special exception, do they live at the property.

Ms. Storey stated yes, it is their residence.

Mr. Martin asked if the applicant was appealing the violation.

Ms. Storey stated no, they are back before the Board with a new application for up to 20 daytime and a maximum of 40 dogs.

Mr. Copp asked to be recused.  He stated Mr. Raymond an abutter rents property from him.

Mr. Copp was recused.

Mr. Wyman stated the Board was convened with a quorum of 5 members; there is still a quorum with 4 members; and explained to the applicant that the vote would need to a majority.  Mr. Wyman gave the applicant an opportunity to table, to be heard by a full Board.

Ms. Boggiatto stated the applicant would like to proceed.

Mr. Wyman asked about the septic system.

Mr. James Storey stated the system has 18 plastic chambers and operates like a regular house septic system.

Mr. Wyman asked if the system had been pumped.

Mr. Storey stated yes every two years.

Mr. Wyman asked how long there had been more than 8 dogs at Charlie’s Friends.

Ms. Storey stated within the first year and a half there were approximately 15 dogs.  

Mr. Wyman asked about overnight boarding and weekends.

Ms. Storey stated wasn’t sure, the overnight and weekends evolved, from requests by clients.

Mr. Wyman asked the number of employees.

Ms. Storey stated she had 8 employees; last year she had 6 employees.
Mr. Wyman stated Ms. Boggiatto; representative testified there was a new policy for all dogs to be leashed; 

Ms. Storey stated yes, this policy change was given to employees; with the knowledge that if the policy was violated the employee would be terminated.  All dogs will be leashed until they reach the woods.  
Mr. Black asked if there were any instances with dogs off the leash.

Ms. Storey stated yes, there were two reported.

Mr. Black asked if the dogs had been in the homes of other people.

Ms. Storey stated there had been claims by the Raymonds.

Mr. Black asked Ms. Storey if she were aware of damage to other properties.

Ms. Storey stated no.

Mr. Black asked if Ms. Storey was aware of the violation on the number of dogs.
Ms. Storey stated the original approval letter didn’t state the number of dogs allowed.

Mr. Wyman referenced the letter sent to neighbors from Storeys with the plan of Charlie’s Friends.  That letter was part of the Board’s records.

Mr. Black stated the 2000 approval was for 6 - 8 dogs, and asked Ms. Storey to explain how the business became in violation of the original approval.
Ms. Storey stated she had not been a business owner before, and there weren’t a lot of boarding kennels in the area; she didn’t know what need there was for doggie daycare; or the number of dogs it would take to run a business.  
Mr. Black asked Ms. Storey if she felt her business was detrimental to abutting property values.

Ms. Storey stated the building is new, and well landscaped, a run down house in the neighborhood would have a greater influence on property values than her business.  

Mr. Black asked if a Real Estate Appraiser had given an opinion on values of abutters.

Ms. Storey stated no, she had contacted a Realtor.

Mr. Martin asked Ms. Storey if she had talked with the neighbors regarding concerns, and when overnight boarding started.

Ms. Storey stated overnight boarding started about a year ago.

Mr. Martin asked about the letter from the Gardners stating that the unleashed dogs, barking dogs and the kennel have an adverse affect on the sale of their property.

Ms. Storey stated she is not an expert in that area; she contacted a realtor for his opinion; Ms. Storey stated if the dogs are in the woods there may be some barking.

Mr. Martin asked about more than two employees and noise beyond the property line.
Ms. Storey stated there may be some noise, but not usually.
Mr. Wilson asked about requesting 40 dogs, when currently they have 35 - 40 dogs.

Ms. Storey stated they would be downsizing from the current number.

Mr. Wilson referenced the letter with concern of children threatened by unleashed dogs.  He asked what provision would be taken to prevent dogs from being out of control.

Ms. Storey stated the dogs would be leased.

Mr. Wyman asked about State licensing.

Ms. Storey stated the State comes and inspects the kennel, and they are also inspected by the animal control officer.

Mr. Wyman asked about size of kennels.

Ms. Storey stated they have 10 5’ 6’ kennels, and play areas; the kennels were built to accommodate large dogs.

Mr. Black asked why the application was not for a home occupation.

Ms. Boggiatto stated a Boarding Kennel was an allowed use in the district.

Mr. Black stated he thought since there was a house on the property a secondary use would be a home occupation.

Ms. Boggiatto stated she did not interpret the Ordinance to state that; there is no language in the Rural Residential 2 district stating where there is already a home on the property a secondary use would have to be classified as a home occupation.
Mr. Martin asked if the Storeys owned the land which was used to get to the wooded parcels for dog walking.

Mr. Wyman stated Maine leash law does not apply to kennels.

Ms. Boggiatto stated State Statue has a definition of “dogs at large” as uncontrolled; these dogs are controlled under voice control on private property.

Mr. Wyman asked for testimony from the public that was in favor of the application.

Mr. Bob Storey of 24 Range Way presented a drawing of the properties and thanked the Gardners for their military service.  The Gardners had valid issues and as a result the dog route has been changed.  He was in favor of the kennel.  Ms. Storey should be nominated business person of the year, her original request for 6 - 8 dogs was because she was not aware of the demand for her service which exceeded her original request, and he recommended the Board approve the application.
Ms. Susan Murphy of 166 Harris Road stated she has given the Storeys permission to walk the dogs on her property; they are respectful of the land, if there were any harmful activities she would take immediate corrective action.  The boarding kennel is good for the community and she fully supports it.  
Ms. Michele McDaniel an employee for Charlie’s Friends stated the dogs are treated like family; the dogs are trained to interact with other dogs; Charlie’s Friends offers a great service to dog owners.

Mr. Wyman asked Ms. McDaniel how many dogs she walks at a time.

Ms. McDaniel stated two dogs on the leash and 4 or 5 off leash once they are in the woods.  The dogs walk approximately 45 minutes; they are leashed about ½ mile from the Range Way on return from the walk.
There were nine letters of support which are part of the permanent record.  The letters were from: Tim and Jill Storey; Jaime StoreySmith; Michael Storey; Linda and Phil Storey; Pat and Donn Storey; Donna S. Kane; Lisa Pinette & Rick Storey; Rob & Misty Storey; Shannon Pellitier
Mr. Wyman asked for testimony from the public that was in opposition.

Ms. Henderson of 38 Middle Road stated she loves dogs and at one time had a kennel license for up to 6 dogs.  Ms. Henderson currently owns two collies which have been attacked by the Storey’s dog.  She is opposed to the request because they have violated their original approval; Ms. Henderson also voiced concern regarding the water supply.
Mr. Scott Gardner of 44 Range Way stated he was opposed because of barking dogs, safety and loose dogs.  He had concerns at the original approval, but didn’t object as it was to be a small boarding kennel.  There is a constant flow of dogs being walked by their house.  They can hear dogs barking; and they allege the noise affects the valuation of properties.  About 1 ½ weeks ago, the dogs were unleashed and 4 or 5 ran into their yard when their son was out playing. 
Mr. Wilson asked if the dogs were under control by the employees.

Mr. Gardner stated when they were called they ran back to the employee.

Ms. Sue Gardner of 44 Range Way stated they hear barking dogs seven days a week.  On January 9, 2006 she contacted Ms. Storey with concerns and asked the number of dogs at the kennel.  Ms. Storey told her 30 dogs, she also opposes the kennel.  

Mr. Wyman asked Ms. Gardner the age of her children.

Ms. Gardner answered 7 and 9 years old.

Ms. Theresa Raymond of 74 Range Way voiced opposition to the current business.  Ms. Raymond stated there are ten or more unleashed dogs, which are a safety concern.  They have had dogs in their garage, which the Animal Control Officer, Chuck Bernie has removed.  They have chickens which have been fenced in a dog pen for protection.  At all hours of the day they hear staff disrespectfully shrieking at the dogs to stay in line or to come.  When they have spoken to the caretakers they become verbally abusive as they trespass on our land to retrieve the dogs.  Finally, she expressed how threatened they feel for their family and visiting friends, and for the overall safety and tranquility of the neighborhood.  They have tried to be supportive neighbors of a small family run business, but can no longer extend this generosity.  They maintain the problems will only increase with the number of dogs multiplying.  And respectfully ask that the Board deny the request.  The Raymond’s letter dated February 1, 2006 was submitted to the Board as part of the permanent record.
Mr. Tom Raymond of 74 Range Way stated he runs a business in Town and knows the importance of a good plan, the original plan seemed reasonable 8 dogs, and he is not supportive of the current proposal.  Mr. Raymond agreed with the comments made by his wife Theresa, and the letter submitted dated February 1, 2006.

Mr. Wyman asked for testimony that was neither in favor or opposed but on a neutral basis.

Mr. Harland Storey stated he has lived on Middle Road probably longer than anyone else on the road.  Mr. Storey stated the Henderson’s dogs bark every time he gets his mail; and he has never complained.  He has been in the woods when the dogs were running and all the dogs returned to the handler when called.  The dogs were fully under the control of the dog walker. 
Mr. Chuck Bernie, Animal Control Officer clarified the background information on complaints since the kennel opened.  He had one complaint in 2003, and two in 2004 and 2005.  He had three calls for missing dogs, with call backs saying the dogs had been found.  
Mr. Wyman asked about the photo of Mr. Bernie putting the dog into the truck.

Mr. Bernie stated he had received four calls from Mrs. Raymond, whom he advised to take action he would need a statement or to observe the dogs at large.  On one occasion Mrs. Raymond put the dog in her garage, which is when the photo was taken.
The public portion of the meeting was closed.

Mr. Wyman thanked people for their testimony.

Mr. Black moved to grant Kim and James Storey a special exception for a Boarding Kennel at 42 Middle Road, Tax Assessor Map R01, Lot 51C, in the Rural Residential 2 (RR2) district.  The Boarding Kennel will provide doggie daycare for 20 dogs and overnight boarding for 20 dogs, with a maximum of 40 dogs at Charlie’s Friends Boarding Kennel during the day.

Mr. Wilson seconded.




VOTE:  0 in favor









  4 - Unanimous opposed

The Board reviewed the special exception standards with the following findings:

.1
The proposed use will not create hazards to vehicular or pedestrian traffic on the roads and sidewalks serving the proposed use as determined by the size and condition of such roads and sidewalks, lighting, drainage, intensity of use by both pedestrians and vehicles and the visibility afforded to pedestrians and the operators of motor vehicles;

The Board found this requirement to be not satisfied.
Vote:
1 in favor (Wilson)









3 opposed (Black, Martin,









Wyman)

.2
The proposed use will not cause water pollution, sedimentation, erosion, contaminate any water supply nor reduce the capacity of the land to hold water so that a dangerous, aesthetically unpleasant, or unhealthy condition may result;

  The Board found this requirement to be satisfied.
Vote: 
Unanimous in favor

.3
The proposed use will not create unhealthful conditions because of smoke, dust, or other airborne contaminants;

  The Board found this requirement to be satisfied.
Vote:
Unanimous in favor

.4
The proposed use will be compatible with the uses that are adjacent to and neighboring the proposed location, as measured in terms of its physical size, intensity of use, visual impact, and proximity to other structures and the scale and bulk of any new structures for the proposed use shall be compatible with structures existing or permitted to be constructed on neighboring properties;

 The Board found this requirement to be not satisfied.
Vote:
0 in favor









Opposed - Unanimous

.5
The proposed use will not create nuisances to neighboring properties because of odors, fumes, glare, hours of operation, noise, vibration or fire hazard or restrict access of light and air to neighboring properties;

 The Board found this requirement to be not satisfied.
Vote:
0 in favor









Opposed - Unanimous

.6
The proposed location for the use has no peculiar physical characteristics due to its size, shape, topography, or soils which will create or aggravate adverse environmental impacts on surrounding properties;

 The Board found this requirement to be satisfied.
Vote:
Unanimous in favor

.7
The proposed use has no unusual characteristics atypical of the generic use which proposed use will depreciate the economic value of surrounding properties;

The Board found this requirement to be not satisfied.
Vote:
0 in favor









Opposed - Unanimous

.8
If located in a shoreland zone, the proposed use (1) will not result in damage to spawning grounds, fish, aquatic life, bird and other wildlife habitat; (ii) will conserve shoreland vegetation; (iii) will conserve visual points of access to waters as viewed from public facilities; (iv) will conserve actual points of access to waters; (v) will conserve natural beauty and (vi) will avoid problems associated with flood plain development and use.  [Amended, effective 12/2/86]

The Board determined the property is not in a shoreland zone.

In addition, Section 603.2.7 was reviewed with the following findings.

In addition to the standards contained in Section 603.2.3, all special exceptions must conform with the performance standards set forth herein.  No use already established on the date of adoption of this ordinance shall be so altered or modified as to conflict with or, if already in conflict with, to further conflict with these performance standards.

.1
The volume of sound, measured by a sound level meter and frequency weighting network (manufactured according the standards prescribed by the American Standards Association), inherently and recurrently generated shall not exceed a maximum of 60 decibels at lot boundaries, excepting air raid sirens and similar warning devices;

The Board found this requirement to be satisfied.
Vote:  Unanimous in favor

.2
Vibration inherently and recurrently generated shall not exceed a peak particle velocity of .01 inches per second at lot boundaries;

The Board found this requirement to be satisfied. 
Vote: 
Unanimous in favor

.3
No materials or wastes shall be deposited on any lot in such form or manner that they may be transferred beyond the lot boundaries by regularly recurring natural causes or forces, and all materials which cause fumes or dust, constitute a fire hazard, or are edible or otherwise attractive to rodents or insects if stored out-of-doors shall be in closed containers;

The Board found this requirement to be satisfied.
Vote:
Unanimous in favor 

.4
The emission of noxious, odorous matter across lot boundaries in such quantities as to be offensive to persons of ordinary sensibilities is prohibited; and

 The Board found this requirement to be satisfied. 
Vote:
Unanimous in favor

.5
No discharge into any private sewage disposal system, or stream or into the ground of any materials in such nature or at such temperature as to contaminate any water supply or otherwise cause the emission of dangerous or unhealthful elements is permitted, and no accumulation of solid waste conducive to the breeding of rodents or insects shall be allowed.  [Amended, effective 12/2/86]

The Board found this requirement to be satisfied.
Vote:
Unanimous in favor

Mr. Wyman explained the Board cannot entertain a new appeal concerning this property until one year from the date of the original decision.  However, the Board may entertain an appeal if the Chairman believes that, owing to a mistake of law or a misunderstanding of fact, an injustice was done, or if he believes that a change has taken place in some essential aspect of the case sufficient to warrant consideration.  This and any action of the Board also may be appealed to Superior Court within 45 days of the Board’s vote, as provided by 30-A M.R.S.A. § 2691 (3)(G).

Administrative Matters:

1.
Minutes of January 12, 2006

Mr. Black motioned to approve the minutes of January 12, 2006.

Mr. Copp seconded.





Vote:
4 in favor










1 abstain (Martin)

2.
Workshop:

Mr. Longley explained that the sub-committee of the Council would like to have a workshop with the Board of Appeals members to discuss proposed amendments to Home Occupations.  Mr. Longley asked the Board to bring any other Ordinance issues to the workshop for discussion.
Mr. Black asked what would happen with the dog daycare violation.

Mr. Longley stated the daycare would have to become in compliance with the original approval allowing 6 - 8 dogs.  Mr. Longley stated the file did indicate on-going violations; he took immediate action when he was notified.

3.
Adjournment:

Mr. Black moved to adjourn.
Mr. Martin seconded.

VOTE:  Unanimous

Adjournment 9:50 p.m.

A TRUE COPY ATTEST:

__________________________________

_________________________
R. Scott Wyman, Board Chair


Pam Bosarge, Board Clerk
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